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Chief, Criminal Law Division
LORI A. FLEMING
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P.O. Box 83720
Boise, Idaho 83720-0010
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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
DAXX E. DIAZ,
Defendant-Appellant.

NO. 44298
Ada County Case No.
CR-2015-9083

RESPONDENT'S BRIEF

Issue
Has Diaz failed to establish that the district court abused its discretion by
imposing a unified sentence of 13 years, with eight years fixed – later reduced to 13
years, with five years fixed – upon the jury’s verdict finding him guilty of felony DUI, with
a persistent violator enhancement?

Diaz Has Failed To Establish That The District Court Abused Its Sentencing Discretion
On January 24, 2015, Diaz took Lexapro (an antidepressant) and three Buspar
(anti-anxiety) pills, smoked marijuana “a couple of times,” and consumed two “Sparks”
alcoholic beverages, then drove while under the influence and while his driver’s license
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was suspended. (R., p.59; 4/26/16 Tr., p.133, Ls.20-25; p.135, L.19 – p.136, L.3.) Diaz
claimed he was driving on the freeway when he “hit something” (4/27/16 Tr., p.370,
Ls.11-13); he subsequently exited the freeway, “drove four or five miles past a bunch of
gas stations” (4/27/16 Tr., p.446, Ls.3-11; p.449, Ls.17-23), and turned into an
unfamiliar subdivision, where he purportedly “cruise[d] in the neighborhood” before
deciding to “check [his] alignment” (4/27/16 Tr., p.370, Ls.16-21).

A homeowner

observed Diaz as Diaz drove on the wrong side of the road for approximately half a
mile, nearly hit several cars, forced other drivers to swerve out of the way, and almost
ran a FedEx truck off the road. (4/26/16 Tr., p.130, L.12 – p.132, L.1; p.143, L.4 –
p.144, L.5; p.153, L.4 – p.154, L.24.) Diaz drove through a drainage ditch, over the
sidewalk, through a grass common area, and nearly hit a tree before driving back onto
the roadway. (4/26/16 Tr., p.130, L.12 – p.131, L.9.) Diaz did not stop until a driver in a
large truck intentionally pulled in front of him to block the road. (4/26/16 Tr., p.132,
Ls.2-6; p.155, L.21 – p.156, L.7.)
Officers responded and, upon conducting field sobriety tests, determined that
Diaz was under the influence. (R., p.94.) Officers also located a “bag of marijuana” in
Diaz’s vehicle. (R., p.94.) Diaz was transported to the police station and, when offered
the opportunity to take a breath test, he “failed to give a sufficient breath sample but
provided a deficient sample of .061/.070.”

(R., p.94.)

A drug recognition expert

subsequently conducted a Drug Recognition Evaluation and concluded that Diaz was
“under the influence of alcohol, CNS depressants, and Cannabis.” (R., p.94; 4/27/16
Tr., p.264, Ls.2-10; p.295, Ls.14-22.)
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The state charged Diaz with felony DUI (two or more convictions within 10 years)
with a persistent violator enhancement, DWP, and possession of marijuana. (R., pp.5859, 143-44.) Diaz pled guilty to the misdemeanors, a jury found Diaz guilty of felony
DUI (two or more convictions within 10 years), and Diaz admitted to being a persistent
violator of the law.

(R., pp.165, 178, 200.)

The district court imposed concurrent

sentences of 180 days in the Ada County Jail for DWP, one year in the Ada County Jail
for possession of marijuana, and a unified sentence of 13 years, with eight years fixed,
for felony DUI with a persistent violator enhancement, and retained jurisdiction.
(5/20/16 Tr., p.31, Ls.1-21; p.32, Ls.17-20; R., pp.203-07. 1) Following the period of
retained jurisdiction, the district court relinquished jurisdiction and sua sponte reduced
Diaz’s sentence to 13 years, with five years fixed. (1/20/17 Tr., p.25, Ls.1-8.) Diaz filed
a notice of appeal timely from the judgment of conviction. (R., pp.208-10.)
Diaz asserts his sentence for felony DUI, with a persistent violator enhancement,
is excessive in light of his employability, his continued denial that he committed the
instant offense, his claim that his “driving behavior did not pose a risk of danger to
himself or others,” and because he took prescription medications, used marijuana, and
consumed “less than two beers prior to driving.” (Appellant’s brief, pp.5-7.) The record
supports the sentence imposed.
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The district court’s written order erroneously states that the sentence imposed was a
unified sentence of 13 years, with three years fixed. (R., pp.203-07.) However, it is
clear from the district court’s oral pronouncement at the sentencing hearing, and from its
affirmative response to the state’s subsequent request to clarify that the sentence
imposed was “a total aggregate sentence of eight plus five,” that the court’s intention
was to impose a unified sentence of 13 years, with eight years fixed. (5/20/16 Tr., p.31,
Ls.1-21; p.32, Ls.17-20.) Where, as here, there is a disparity between the oral
pronouncement and written order, the oral pronouncement controls. See, e.g., State v.
Watts, 131 Idaho 782, 786, 963 P.2d 1219, 1223 (Ct. App. 1998).
3

The length of a sentence is reviewed under an abuse of discretion standard
considering the defendant’s entire sentence. State v. Oliver, 144 Idaho 722, 726, 170
P.3d 387, 391 (2007) (citing State v. Strand, 137 Idaho 457, 460, 50 P.3d 472, 475
(2002); State v. Huffman, 144 Idaho 201, 159 P.3d 838 (2007)). It is presumed that the
fixed portion of the sentence will be the defendant's probable term of confinement. Id.
(citing State v. Trevino, 132 Idaho 888, 980 P.2d 552 (1999)). Where a sentence is
within statutory limits, the appellant bears the burden of demonstrating that it is a clear
abuse of discretion. State v. Baker, 136 Idaho 576, 577, 38 P.3d 614, 615 (2001) (citing
State v. Lundquist, 134 Idaho 831, 11 P.3d 27 (2000)). To carry this burden the
appellant must show that the sentence is excessive under any reasonable view of the
facts. Baker, 136 Idaho at 577, 38 P.3d at 615. A sentence is reasonable, however, if it
appears necessary to achieve the primary objective of protecting society or any of the
related sentencing goals of deterrence, rehabilitation or retribution. Id.
The maximum prison sentence for felony DUI, with a persistent violator
enhancement, is life in prison. I.C. §§ 18-8005(6), 19-2514. The district court imposed
a unified sentence of 13 years, with eight years fixed, which falls well within the
statutory guidelines.

(5/20/16 Tr., p.31, Ls.11-20; p.32, Ls.17-20.)

Furthermore,

following Diaz’s period of retained jurisdiction – during which he performed abysmally
and received a recommendation for relinquishment – the district court reduced Diaz’s
sentence to a unified sentence of 13 years, with only five years fixed. (APSI, p.7;
1/20/17 Tr., p.25, Ls.1-8.) Diaz argues, “This sentence was not warranted by the nature
of the offense Mr. Diaz committed or by his character, and is not necessary to protect
the public interest.” (Appellant’s brief, p.7.) To the extent Diaz’s argument is based, in
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part, on his assertions that “[h]is driving behavior did not pose a risk of danger to himself
or others” and that “he was not under the influence of any intoxicating substances while
driving,” such assertions are belied by the evidence (see pp.1-2, supra), by his own
admissions that he “had taken prescription medications earlier in the day, and had
consumed a small amount of marijuana and less than two beers prior to driving”
(Appellant’s brief, pp.5-6 (transcript citations omitted)), and by the jury’s verdict finding
Diaz guilty of felony DUI (R., p.200).

Diaz’s claim that he is “highly employable”

(Appellant’s brief, p.6) also falls far short of demonstrating an abuse of sentencing
discretion, as his employability did not prevent or deter him from committing the crimes
of which he was convicted in this case.
At sentencing, the state addressed Diaz’s lengthy criminal record, ongoing
dangerous and violent conduct, refusal to accept responsibility for his criminal offending,
failure to rehabilitate or be deterred, unwillingness to change his behavior and lack of
amenability to treatment, and the great risk he presents to the community. (5/20/16 Tr.,
p.6, L.23 – p.15, L.9.) The state submits that Diaz has failed to establish an abuse of
discretion, for reasons more fully set forth in the attached excerpt of the sentencing
hearing transcript, which the state adopts as its argument on appeal. (Appendix A.)
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Conclusion
The state respectfully requests this Court to affirm Diaz’s conviction and
sentence.

DATED this 2nd day of May, 2017.

__/s/_Lori A. Fleming_____________
LORI A. FLEMING
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 2nd day of May, 2017, served a true and
correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic copy to:
ANDREA W. REYNOLDS
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/_Lori A. Fleming____________
LORI A. FLEMING
Deputy Attorney General
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May 20, 2016
BOISE, IDAHO
THE COURT: Stat e of Idaho vs. Daxx Diaz,
FE ·- excuse me, MD-15-09083.
If I can have the parties on this
matter please Identify themselves for the record.
MR. NAUGLE: Brian Naugle for the State.
MR. BAILEY: Ransom Balley for Mr. Diaz.
THE COURT: This Is the time that we have
set for sentencing.
Is there any legal cause why we cannot
go forward?
MR. BAILEY: None known.
MR. NAUGLE: None known to the State.
THE COURT: And then I did just receive by
e-mail·· and I think, Mr. Balley, you were
showing that to your client -- the report from the
prosecutor that Involved a prior incident from a
few years back, where the defendant had -- I guess
would you call It a battery on law enforcement -committed a battery on law enforcement In the
jail. I did review that.
Mr. Balley, did you have a chance to
review that?
7
going to ask for a total sentence of 15 years,
with five years fixed and ten years Indeterminate.
We're going to ask that that sentence be Imposed;
and that you also suspend the defendant's driver's
license for a period of five years; and that you
Impose public defender reimbursement of $500.
We're not going to ask for a fi ne In this case.
The defendant's criminal history goes
back about 20 years, and starts as a juvenile In
the state of Washington with a number of
drug-related charges. It was not long before he
began committing serious felonies in the state of
Washington.
In King County, he had charges of
resisting and obstructing In 1996, paraphernalia
In '97 and '98, and then felony residential
burglary in 1999, as well as deltvery of
methamphetamlne In 1999. Those were felony crimes
in King County, Washington.
After tha t, It appears that the
defendant came to Idaho. He was sentenced for
possession of a controlled subst ance out of
Lincoln County In 2003. That began as a
possession with intent to deliver case.
And I can only assume that the reason
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MR. BAILEY: I did, Your Honor.
THE COURT: And, Mr. Diaz, It looks like
you're j ust seeing that for the first time right
now; Is that right?
THE DEFENDANT: Yes, ma'am.
THE COURT: Do you want a chance to read
through all of that?
THE DEFENDANT: No, I don't. I'm ready to
proceed forward.
THE COURT: Are you sure? l mean, It's just
a matter of ten minutes to sit there and read It.
I can call another case.
THE DEFENDANT: I know what happened. I
mean ...
THE COURT: Right. You were there.
THE DEFENDANT: I went to prison.
THE COURT: With that, I'll just not e for
the record that l don't have a PSI. And I think
that the procedural history Is clear as to why I
don't have a PSI.
So, with that, Mr. Naugle, whenever
you're ready.
MR. NAUGLE: Thank you, Your Honor.
Your Honor, the State Is going to ask
for a Judgment of conviction in this case. We're
8
for t he sentence In that case was because the plea
agreement called for a significant prison
sentence, based on the -- In exchange for a
reduction of the charge. He was sentenced at t hat
time to a seven-year sentence, with six fixed and
one Indeterminate, for possession of a controlled
substance.
So he had some other charges just
before that, misdemeanor charges of possession of
a controlled substance, one of which was reduced
from a felony. That was in 2002, In Lincoln
County. He had a ball j umping charge out of
Bannock County In 2002.
Just prior to that, he also had some
charges out of Pierce County, Washington.
Apparently, just before coming to Idaho In 2001,
he had an assault that began as a felony and was
reduced to a misdemeanor assault In Pierce County.
It was after that, and I assume after
serving that prison sentence from Lincoln County,
that the defendant -- I'm sorry, a couple more
charges right before that. He had a battery t hat
was reduced from a domestic battery In 2003, and
he also had a misdemeanor assault and battery on
law enforcement In 2003, and then was sentenced
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9
for that felony possession In Lincoln County.
So after serving the time In -- on the
Lincoln County sentence, the six plus one, he
comes to Ada County. It wasn't long before he was
charged In Ada County with another violent crime.
He had an aggravated battery that was
reduced to a battery In 2012. And then he had a
battery on law enforcement felony in 2013.
Judge Wetherell imposed a sentence of two years
fixed and one year Indeterminate on that sentence.
And it was just after he had been released on that
sentence that he committed this crime.
The defendant also managed in there to,
as you know, pick up two DUI charges In the state
of Nevada In 2010. And then he picked up another
one here In Ada County In 2015.
Unfortunately, the prosecutor's office
In that case did not see the prior Nevada
convictions, and the defendant was able to plead
guilty to that misdemeanor charge before it could
be amended to a felony. So we're here today for
his fourth DUI conviction.
He has a couple of crimes that were
charged while he was out on bond In this case. He
had a driving without privileges. He had a petit
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10
theft. And he also has a battery. That case Is
still pending, and is set for jury trial with the
Boise City Prosecutor's Office In July of this
year.
And so, you know, I'm not going to
spend much time with the facts of case. You're
well acquainted with them.
Suffice It to say, with regard to the
facts, the part of the reason for the State's
recommendation in this case Is that the
defendant's decision to drive the way he did, as
Impaired as he was during the time that he did and
the place that he did, put the community at
significant risk. And we think that he Is -- he
presents a danger because of those things.
Obviously, I have gone through the
defendant's criminal history. And what It comes
down to with Mr. Diaz, In the State's view, Is the
defendant continues to commit crimes because of
two things. He continues to engage in criminal
behavior. And his attitude towards that crlmlnal
behavior Is -- almost guarantees that It will
continue.
And this Is why. The defendant not
only has a tendency to commit crimes that put the
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community at risk, llke driving under the
influence, but he also has a tendency to be
violent. In multiple convictions for violent
crimes, he has fought with police. He has fought
with other people.
The crime where he was charged with the
battery on law enforcement, you know, that was
after he had been placed under arrest for
aggravated assault for threatening another person
with a knife. He managed to pick up a battery
charge while on bond In this case.
His other crimes, drug dealing, driving
under the influence, resisting and obstructing,
they all indicate that throughout Mr. Diaz's adult
life, he has simply not been able to conform his
behavior to safely remain In the community. And
that's where his attitude comes In. When you
combine this long pattern of behavior with
Mr. Diaz's attitude towards that behavior, what
you get Is a person who simply lacks the Insight
or willingness to change his behavior.
Everything seems to happen to Mr. Diaz.
From his perspective, all of these things are
happening to him. Nothing Is really his own
doing. You see that from his bond argument that
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he made. You see that from the testimony that he
gave In court. His perception of his plight Is
always centered around him getting this raw deal
from the police, or the prosecutor, or the people
Involved In the subdivision who say they were
chasing him down.
You know, It's all of these things are
happening to him. None of this Is because of his
own conduct. It's all people out to get him.
These people are doing this to him.
So It makes sense, unfortunately, that
Mr. Diaz doesn't stop committing crimes. He
continues to behave the same way he has always
behaved because the Idea of personal
responsibility Is completely lost on him. To him,
as I have said, these crimes are happening to him.
They're beyond his control. He's simply not
responsible for them.
And this perception, along with the
tendency to continue this behavior, is what makes
him not only violent, but It makes him dangerous
to the point that the State believes that Mr. Diaz
presents a significant risk to the community. And
this case, In and of Itself, Is a perfect example
of why Mr. Diaz Is, In the State's view at this
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13
1 point, too great a risk to put into the community.
2
And I want to make It clear that
3 sometimes there's a perception that the State
4 wants to punish people for going to trial. And I
5 want to make clear, and I want to make sure the
6 record renects, that Is not the State's Intention
7 here. The State Is asking for this sentence
8 because of, number one, the defendant's behavior,
9 his long criminal history. And his attitude
110 towards that behavior simply doesn't convince me
11 that he's going to stop committing crimes.
12
The recommendation from the preliminary
113 hearing team In this case was a three plus seven.
14 And that three plus seven was based on a
I 15 willingness of the defendant to take
16 responsibility for his actions. And if there's
17 anything that has been made clear from this case,
118 In the State's view, Is Mr. Diaz Is not there.
19 He's not ready to do that.
20
His testimony at trial, I think, made
21 it perfectly clear that he wasn't ready to do
22 that. When the defendant spoke with police In
23 this case, he told them multiple times that the
24 driving pattern that they observed was due to his
25 steering locking up on him, that It was due to

I

I

I

14
1

2
3
4
5
6

7
8

9
10

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

mechanical problems with his car. But when he
testified In court, he gets up, he swears to tell
the truth, and then he proceeds to tell some
obviously contrived story about how he was just
pulling over In the grass to check his alignment
before this guy comes up, driving up on him, and
scares him away.
This was obviously, In the State's
view, totally false. And Mr. Diaz knows It.
Mr. Diaz's testimony •• the person who was in the
subdivision that day was clear that he didn't even
catch up to the defendant until the defendant was
around the corner. And so there was no -- you
know, It's not like he came barreling up on him
and scared him out of there.
And that's just one detail of many that
the State saw In Mr. Diaz's testimony that
Indicated this continuing willingness to say what
he needs to say to attempt to avoid responsibility
for his own actions.
And so the point of all that is that
I'm not asking this court to punish the defendant
for going to trial. But I'm saying that If the
defendant Is willing to take an oath to tell the
truth and then tell the story that he told, he's
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probably not on the road to discovering that there
are consequences for his actions and that he's
responsible for his own conduct.
And that Is the reason for the prison
sentence In this case. I think It's justified,
given his criminal history. And I think It's
necessary for the protection of the community.
And so we would ask that you follow that
recommendation.
Thank you.
THE COURT: Thank you.
And I know that you didn't make It
clear, but I know that you know that the two -or, excuse me, the five plus ten, for 15,
recommendation is based on the Information
Part II?
MR. NAUGLE: That's correct, yes.
THE COURT: Thank you.
MR. BAILEY: Before I begin, Your Honor,
just a couple of housekeeping matters. There were
two misdemeanors In this case.
THE COURT: Yes. I have -- go ahead.
MR. BAILEY: I would just simply ask the
Court for credit for time served on those
misdemeanors.
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THE COURT: I have credit for time served of
292 days.
Is that what you have?
MR. BAILEY: Two hundred ninety-two?
THE COURT: Yes, 292.
MR. BAILEY: That seems -- I have no reason
to argue with that, Your Honor.
THE COURT: All right. And that exceeds the
maximum for driving without privileges.
So you would just ask for the maximum
on driving without privileges, the one year on the
possession, and those to run concurrent with any
felony sentence?
MR. BAILEY: Correct, Your Honor.
THE COURT: All right.
MR. BAILEY: And on that felony sentence,
while we're there, I'm going to ask this court to
consider two years fixed, followed by eight years
Indeterminate, and retain jurisdiction in this
matter.
Your Honor, this is a tough sentencing
argument for me. I spent a lot of time with
Mr. Diaz. I will say that my conversations with
him were of an Intellectual nature that I don't
usually have with folks down there at the jail.
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